Department for Transport - letter from Rupert Cope

Private Hire Vehicles (London) Act 1998 - Proposed Amendment

1. The purpose of this letter is to alert you to a problem which has arisen as a result of the implementation of the Private Hire Vehicles
(London) Act 1998 (the 1998 Act) and to seek your views on the Department’s proposal to amend the Act to deal with the problem.

Summary of proposal

2. It has become apparent, during the implementation of the 1998 Act by Transport for London, that some operators and drivers are
circumventing the licensing system due to a flaw - or loophole - in the legislation. Briefly, the Act requires licensing where an operator,
driver and vehicle provide a service to the public. A number of operators and drivers are currently avoiding licensing on the basis that
they do not provide a service to the public at large; rather they provide a service to a specific group of people. We are therefore proposing
to amend the 1998 Act in such a way as to bring into the licensing system those operators and drivers who provide contract services.

3. A fuller description of the problem and the proposed solution, with a request for comments, is attached at Annex A.

Regulatory Impact Assessment

4. A Draft Regulatory Impact Assessment has been prepared for these proposals; it is at Annex B. It would be helpful when you reply if
you would indicate whether or not you have any specific comments on this document.

Application to Devolved Administrations

5. This proposal affects London only. (The Department has responsibility for taxi and private hire vehicle legislation in England and
Wales. Legislation in Scotland and Northern Ireland is devolved.)

Consultation Responses

6. A list of the initial consultees is attached at Annex C to this document. If you think any other organisation should see it, please let us
know.

7. Please send your responses by Wednesday 6 October 2004 to Pippa Brown in one of the following ways:
(1) in writing to 3/12 Great Minster House, 76 Marsham Street, London, SW1P 4DR;

(i1) by fax to 020 7944 2279; or

(iii) by e-mail to taxis@dft.gsi.gov.uk.

8. If you are responding in writing please submit two copies of your response. If you are responding as a representative organisation,
please include in your response a summary of the people and organisations which you represent.

Copies of Responses

9. Copies of responses will be placed in the Department’s library following the close of the consultation, where anyone may inspect them.
You should say at the beginning of your response if you do not want it to be available in this way. All responses will be included in any
statistical or other summary of the results.

Enquiries
10. Enquiries about the contents of this consultation paper should be made to Pippa Brown at the above address.

Consultation Code of Practice

11. The consultation is being conducted in accordance with the Government’s Code of Practice on Written Consultation. The criteria
contained within the Code have been reproduced in Annex D of this consultation document. If you have any complaints about the
consultation process, please contact Andrew D. Price in DfT’s Corporate Secretariat Division in Zone 4/11, Great Minster House, 76
Marsham Street, London, SW1P 4DR, who can be contacted by e-mail at AndrewD.Price@dft.gsi.gov.uk

Further copies of the consultation paper

12. This document is available on the Department for Transport web-site. Alternatively, requests for further copies should be made to
Pippa Brown on 020 7944 2278.

Yours faithfully

Rusert (/‘%3,

Head of Taxi / PHV Policy Branch

continued on page 18 »
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Private Hire Vehicles (London) Act 1998 - Proposed Amendment Annexe A

Background

1. The Government supported a Private Member’s Bill to license London's
private hire vehicles (PHVs - minicabs) in its first term to bring in a long
overdue safety measure and to enable London to catch up with the rest
of the country in this regard. PHVs in London are in the process of being
licensed under the Private Hire Vehicles (London) Act 1998 (the 1998 Act)
by Transport for London (TfL). The Act provided for the licensing of PHV
operators (the people who actually arrange the hirings), PHV drivers and
private hire vehicles. Operator licensing was introduced in 2001, driver
licensing in 2003 and vehicle licensing earlier this year. The sheer volume
of PHV driver and PHV vehicle licence applications has necessitated special
arrangements (principally involving the use of temporary permits) to
ensure a smooth transition; implementation will be completed in April
2006.

The problem

2. A problem has been identified in the definition of “private hire
vehicle” in the Private Hire Vehicles (London) Act 1998. The 1998 Act
defines a private hire vehicle as “a vehicle constructed or adapted to seat
fewer than nine passengers which is made available with a driver to the
public for hire for the purpose of carrying passengers, other than a
licensed taxi or a public service vehicle”.

3. The words “available ...... to the public” have created a problem in that
some PHV operators and drivers who provide their services on a contract
basis to one or more companies, local authorities, schools, hospitals etc
have argued that they are not making their services available to the
public at large and therefore their vehicles do not fall within the
definition of “private hire vehicle” in the 1998 Act. Accordingly, they have
concluded that the whole operation does not require licensing. A logical
extension to this argument is that there is also a possibility that a firm
could offer its services only to one section of the public, eg children, and
by so doing fall outside the scope of the licensing regime.

4. TfL have reluctantly accepted that those operators and drivers who do
not make their services available to the public at large are exempt from
licensing. They have asked Central Government to rectify what they see
as a significant loophole in the legislation.

5. The Department accepts there is a considerable problem if certain
operators are avoiding the requirement to be licensed. The definition of
“private hire vehicle” in the legislation governing England and Wales
outside London does not include the word “public”. Indeed, the contract
exemption provided for in the provincial legislation was deliberately left
out of the London legislation on the basis that it had, over the years,
become open to abuse.

6. We are aware that this is not just a theoretical problem; we have been
alerted to actual cases where drivers and vehicles which Parliament clearly
believed should be licensed have managed to evade the PHV licensing
system on the basis that they are providing a service to an identified
company or body rather than to the public at large. The main implications
of this are that the drivers are unlikely to have had a criminal record check
carried out on them (nor to have met other licensing requirements) and
the vehicles will not have been checked with regard to suitability and
insurance. However, if we are going to take action to remedy the problem
which has been brought to our attention, we need as much information
as possible about its actual scale and nature. The draft initial Regulatory
Impact Assessment (Annex B) attempts to quantify the problem, but we
would hope to gauge more accurately the numbers involved through the
consultation process.

Can you provide any information about the scale of the problem,
including the actual numbers of operators and drivers who are using the
loophole described to provide an unlicensed service?

7. Our understanding is that particularly vulnerable people (hospital
patients or schoolchildren) are being disproportionately affected by the
apparent loophole in the legislation.

Can you offer any feedback about the nature of the services which are
being operated outside the licensing system, particularly the categories
of people who are being carried by unlicensed drivers and the extent to
which they go beyond contracts with public authorities?
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Does your organisation use the services of unlicensed PHV operators and
drivers? If so, why is this preferable to using licensed operators and
drivers?

8. It is possible that the services which are currently being provided
outside the licensing system are, in fact, services which are subject to
checks by an authority other than Transport for London. For example,
where education or health authorities are using unlicensed PHV operators
and drivers, it may be the case they are carrying out their own criminal
record checks for the purposes of the contract.

If your organisation uses unlicensed drivers, do you undertake checks on
their criminal record? Do you undertake any other checks eg on the
vehicle or insurance?

Proposed solution

9. The key principle underpinning the 1998 Act is safety and the fact that
a significant number of drivers are seeking to by-pass the system of
licensing means that the new regime is to a large extent undermined.
And, as long as the apparent loophole remains, it is likely that increasing
numbers of PHV drivers will become aware of it and seek to take
advantage of it. The result of this is that passengers will not have the
degree of confidence in the PHV trade which Parliament wanted them to
have when passing the Bill.

10. There is, on the face of it, a concern that the underlying objective of
the Act - a comprehensive licensing system for PHVs in London - is not
being achieved. We are, therefore, proposing to amend the definition of
“private hire vehicle” in the 1998 Act to remove the reference to
providing the vehicle to the public.

11. In this way, all PHV drivers and operators who provide private hire
services in London - whether they advertise to the public at large, or
whether they direct their service towards one or more groups of people -
will have to be licensed. The vehicles they use will also have to go through
the necessary checks to secure a licence. (The exemption for weddings and
funerals would remain; Parliament took the view that these services were
of a sufficiently specialist nature as to justify an exemption from
licensing.)

12. We propose to invite Parliament to make the change by means of
primary legislation as soon as Parliamentary time permits. (We have also
considered pursuing this measure by means of an order under the
Regulatory Reform Act 2001. However, we concluded that this is not a
suitable vehicle on the basis that it will not be removing any burden; on
the contrary it will be imposing the burden of a licensing regime on those
operators who are currently avoiding the PHV licensing system on the
basis that they are not providing services to the public.)

Do you have any comments on the pros and cons of the proposal to
amend the legislation; specifically whether the proposed amendment is
likely to achieve the desired objective of providing a comprehensive
licensing system and enhancing the degree of safety associated with
travelling in a PHV?

13. The draft initial Regulatory Impact Assessment (attached at Annex B)
suggests alternative approaches to legislation.

Do you have any comments on the feasibility of pursuing alternative
approaches, particularly ones which might avoid legislation, such as a
voluntary agreement by various bodies to the use of licensed PHVs only?

Buses and Taxis Division

Department for Transport  July 2004







